
STATE OF NEId YORX
STATE TAX CO}IHISSIO}I

In thc l{atter of the Petltlon
t

of

KENNETH & DONNA B. BOYI' 
:

t
For a Redctermlnation of a lleflclency or
a Refirnd of Personal Income 3
Taxee under Artiele(s) 22 of thc
Tax Iaw for the (Year(s) 1967 :

State of Nenr York
County of /lJ.bany .

Martha Funaro , belng duly eworn, depoees and reya that

she is an enployee of the llepartnent of Taxatlon and FLnanccr ovcr 18 yeare of

ager and that on the lst day of August t L972 ; shc scrvcd tLe wlthla

lfotlce of Deciel.on (or Deternlnatlon) by (ccrtlfted) na{L upoa Kenneth & Donna B.

Boyd (relnesentatLve of) the petltloncn tn thc rlthln

proeeedlngr by enclocing a trtre copy thcreof ln a seeurely eealed poctpald

rrapper addrc@ed as follorel KenneLh & Donna B. Boyd
l7-I9 Crocker Avenue
,Johnson City, New York

and by depoeltlng same enclosed in a postpeld properly addreescd rrapper ln a

(post offlce or offlcl.al. depository) under the excluglve care and curtedy of

the llnlted States Pogt Offlce Departlcnt wlthln the State of lfet York.

Ttrat deponent further Bays that the sald addreasee le thc (repreaeutatlve

of) petitl,oner herein and that the addreas e€t forth on eal.d rrepp€ri lc the Lact

known address of the (relneeentatlvc of thc) lntltloner.

Snorn to before ne thls

AFFIIIAVTT Or }|AU,ilC
oF roucE 0r DEcrsrox
Bv (cERrrrIED) HtIr.

tst - day of August , L972.
- - /  t t / ' /

<1-T'^+nz ZUz-tzz-2.)
J / /



STATE OF IGI{ YORK
STATE ?AX Coilltrsslotf

In the l,lattcr of the Petltlon
3

of
KENNETEI & DONN.A B. BOYD 3

t
For a Redctemlnatl.on of a Deftcleney or
a Refrrnd of personal Income r
?axee under Arttcle(s) ZZ of the
Tax Iaw for the (Year(e) 1967 l

AfFIIIAVIT OF IIIILITG
OF K}rICE OT DECIgIOX
BY (CERrrrrDD) Hrrr,

State of l{ew York
County of Albany

Martha Funaro r belng duly owornl depoaes and seyt that

she Ls an enpLoyee of the llepartnent of Taxatl.on and Plnanccl oeclr 18 yeara of

age; and that on the 1st day of August , L9721 shc rervcd the wlthh

llotlce of l]ecial.on (or Determlnatton) by (ccrtlfted) natl upo,tr Edward A.

Rantanen, Esg. (relreeentatlve of) the petltloner ln thc rtthtn

proceedlngl by encloelng a tnre copy thereof ln a seeurely ecal.ed portpald

wrapper addressed as folloys: Edward A. Rantanen, Esq.

Fi;ffi""i.1"$5il3kr"i3ft Blde .
Whitney Foint, New York L3462

and by depoettlng eme errclosed Ln a postpald groperly addreegcd rrapper Ln a

(post offlce or offlclal delnsttory) under the excluslvc care and cuetedy of

the llnlted tltates Pogt Offlee Departlcnt wlthln the gtate of lfa York.

Ttrat ileponent further says that the sald addresaee ls thc (repreeertatlve

of) petttioner herein and that the addrcss set ftrth on caid rrrpper lr the Lact

known address of the (relneeentatlvc of thc) pctltlorner.

Sworn to before ne thls

,  LgTZ



ffi STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
EUILDING 9, ROOM 2I4A

STATE CAI{PUT
ALEAI{Y. N. V. t2226

AREA COOE 5I8
4 5 7 - 2 6 5 3 , 5 , 7

Dated: Albany, New York

tTAl t  YAr coMytg$ox
'  

[EAttXC ut tT

EOUARO ROOK

tEciEtAtY tO
cor|rttttox

AOOrlrr Yout iEPrY tO

STATE TAX COMMISSION

N O R M A N  F ,  6 A L L M A N ,  A C t D t O  p R E g t O E [ t

A .  B R U C E  M A N L E Y

M I L T O I ' I  K O € R N E R

Kennetfi & Donna B. Boyd
17-19 Crocker Avenue
,Iohnson City, New York

Dear lvlr.  & Mrs. Boyd:

August 1, L972

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

P1ease take furth-br notice that pursuant to

{ny "rnquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or eoncerning any other matt,er relative
hereto T?y Ue addressed to the undersigned. t ' '
These will be referred to the proper pirty for
reply.

Sec t ion  ( s )  egO
proceeding in court to
sion must be commenced
from the date of this

&2c.

cc s Pet i t ioner '
Law Bufeau

of the Tax Law, any
review an adverse deci-
within 4 Monttrs

not ice,

Very truly yours,
-.4n /
VJ / u //-J t\ffuf@

L. Robert Leisner
HEARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

KENNETH & DONNA B. BOYD DECISION

for  a  Redeterminat ion of  a  Def ic iency :
or for Refund of Personal Income Taxes
under ArLicIe 22 of the Tax Law for the :
Yea r  1967 .

Taxpayers pet i t ioned for  a  redeterminat ion of  def ic ienc ies

in personal income taxes under Art icle 22 of the Tax Law for the

year  1-967.

A formal  hear ing was held at  the of f ices of  the State Tax

commission, Binghamton, New York, orr september L7, L97L before

L. Robert Leisner, Hearing Off icer. The taxpayer was represented

by Edward A. Rantanen, Esg. and the Tncome Tax Bureau was represented

by  Edward  H .  Bes t ,  Esg .  (A lexander  We iss ,  Esg . ,  o f  Counse l ) .

ISSUE

Does the investment of the proceeds from an involuntary conver-

s ion of  a  res idence held for  the product ion of  renta l  income,  in  a

new residence occupied by the taxpayer, guali fy as replacement

proper ty  s imi lar  or  re la ted in  serv ice or  use?

Fr\pJNGS OF FACT

1.  Pet i t ioners t imely  f i led a New York State income tax return

fo r  t he  yea r  L967 .

2.  A Not ice of  Determinat ion of  def ic iency in  personal  ineome

tax for  the year  1967 was issued on Ju ly  28,  i r969,  against  pet i t ioners

under  F i l e  No .  76108294 .
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3.  The taxpayer  pet i t ioned for  redeterminat ion of  the

deficiencies. The taxpayer, Kenneth Boyd, contended that there

was a re investment  of  ga in f rom the sa le of  rea l  proper ty ,  in  l ike

p rope r t y  f o r  a  s im i l a r  use  and  tha t  he  had  taxab le  ga in  o f  $2 ,7L2 .OO

taxable at  50% capi ta l  ga in rate.

4. A four-unit rental property which had one unit occupied by

the taxpayer's father and in which the taxpayer and his father each

owned a one-haIf interest was taken through condemnation by the

S ta te  o f  New York  i n  L967  fo r  $32 ,000 .00 .  The  taxpaye r ' s  p roceeds

were  $16 ,000 .00 .  The  t axpaye r ' s  cos t  was  $10 ,000 .00  ( l and  $2 .000 .00 ,

bu i l d i ng  $8 ,O00 .00 ) .

5.  The taxpayer 's  in terest  consis ted of  two renta l  un i ts  and

the taxpayer 's  share of  deprec iat ion was $2,880.00 for  h is  two

renta l  un i ts .  The adjusted cost  o f  the taxpayer 's  in terest  was

$7 ,120 .00 .  o f  h i s  $16 ,000 .00  sha re  o f  t he  p roceeds ,  t he  t axpaye r ' s

ga in  was  $15 ,000 .00  l ess  $7 ,120 .00  recove ry  o f  cos t ,  o t  a  ga in  o f

$8 ,  BB0  . 00  .

6 .  The taxpayer  and h is  fa ther  each put  $10,552.O0 toward

the purchase of a three-unit property, one unit of which was occupied

by the taxpayer, one unit of which was occupied by his father, and

one uni t  o f  which was renta l  proper ty .

7.  A l though the taxpayer  received $16,000.00 f rom the sa le

o f  h i s  ren ta l  un i t s ,  t he  taxpaye r ' s  new pu rchase  cos t  was  $10 ,552 .00 ,

o f  wh ich  $7 ,034 .56  was  fo r  a  pe rsona l  res idence  and  on l y  $3 ,517 .34

was for  renta l  propet ty .
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CONCLUSIONS OF LAW

A. To the extent that the net proceeds from an involuntary

conversion are not invested in replacement property, a gain is

recogn ized .  Reg .  sec t i on  1 .1033  (h )  -1 .

B. The investment of proceeds from an involuntary conversion

of a residence held for the production of rental income in a new

residence occupied by the taxpayer does not guali fy as replacement

proper ty  s imi lar  or  re la ted in  serv ice or  use.  Rev.  Rul ing 70-466

1970 -2CB 155 .

C. The use of two units for residential purposes of taxpayer

and his father does not quali fy as property held for productive

use or  investment  under  sect ion 1033 (g)  o f  the In ternal  Revenue Code.

D .  The  taxpaye r ' s  ga in  was  $8 ,880 .00  o f  wh ich  cap i ta l  ga in

of  50% is  appl icable,  or  $4,44O.OO is  taxable as ord inary income.

E.  T lhe in terest  income is  not  in  d ispute.

F.  The def ic iency is  susta ined,  and the taxpayer 's  pet i t ion

i s  den ied .

c .  In terest  shal l  be added to the to ta l  amqrnt  o f  tax due unt i l

p a i d .

DATED: Albany, New

A-.q-.r"t t,
0

York

/?7a,

STATE TAX COMMISSION

COMMISSlONE

COMMISSIONER


